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aKTa Ipyrux rocynapcrs. HoBoe nmpaBUTENbCTBO OLIEHUBACTCS JIMIID C TO3ULIAN
BCTYIUICHHUS WJIM HE BCTYIUICHHUS C HUM B TUTUIOMAaTHYECKHE CHOIICHUSI.
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5. Joxtpunbl Konnenuun, Teopun MexxIyHapoaHOro npasa

OCHOBHBIE OIIPEIECICHUS:

1. Hoxmpuna, unu yuenue - Hayynas, gpunocogpckas, nOIUMuU4eckds, peaucuo3Has uiu
I0pUOUYeCcKas meopusl, Cucmema 8033peHull, pyKo8oOAWULl meopemudecKutl umu
. 1
NOAUMUYECKUL NPUHYUN .

2. ,ZZOKmpuHa - Yyenocmuas CO60OKYNHOCHb NPUHYUNOEB, UCNOJIb3YEMbLX 6 KaAdecmee
- 2
OCHO6bl npocpammbl oeticmeusi”.

2.1. JJokmpuna mexncoyHapoOHo20 npasa - 8 WUPOKOM CMbICIE - CUCTeMAa 83211008 U

KOHL;GI’ZI/}MI/? O CYuWHoOCmu U HasHa4exnuu Me.?iCOyHGPOC)HOZO npaea 6 KOHKpEmMHblX
3
ucmopu4deckux yciosusix ,

2.2. Jlokmpuna mexcoyHapoOH020 Npasa - 8 Y3KOM CMbICIe - HAYUHble MPYObl IOPUCTO8-
MeHCOYHAPOOHUKOS .

! Noxtpuua // http://ru.wikipedia.org/wiki//loxTpuna

? JIOKTPHHBI MEXIyHAPOIHOTO paBa // http://www.glossary.ru/cgi-
bin/gl_sch2.cgi?REugywot:!slmkztgwuktuju!vwgig

3 JIOKTPHHBI MEKTyHapogHOTo TpaBa // http://www.glossary.ru/cgi-
bin/gl_sch2.cgi?REugywot:!slmkztgwuktujulvwgig




3. Hoxmpuna Eeponelicko2o coi03a — ... COBOKYNHOCHb Meopemuieckux npeocmasieHuil
Lo 5
0 Yenax, NPUHYUNAx u npagoeuix hopmax eponeickou unmezpayuu

4. Jloxmpuna (nam. - yuenue) - ...CUCmMmeMamu3uposanHoe yuerue (00b14HO
Qunocogckoe, nonumuyeckoe unu UOeonr02UdecKoe), CA3AHHAS KOHYeNYus,
(g3 -~ » 6
cogokynHocms npunyunog. (“‘@unocoghckuil crosapv ”, Mockea, 1983 2.)
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5. Hdoxmpuna - co80KynHOCmb NOCMYIAMO8, KOMOPbLE CLYHCAM OCHOBOU Meopuu’.
. .8
CoOcTBeHHO Kiaccudukanus ToKTpuH (KoHIenui) MO MoryT ©UMETh OCHOBOH

- HanmoHnanbHO-KyIbTypHBIE KpUTEpUH (TaK, AaHTJIIOCAKCOHCKOE, COBETCKOE, KUTAHCKOE
aMepuKaHCKoe U nHoe moHuManue MO),

- CremneHp UX TUCHMIIMHAPHON OOLIHOCTH, K HUM OTHOCSITCS, B YaCTHOCTH, TJ100abHbIE
TeopHH (TIOUTUIECKUN peann3M U GUIIocopusi HICTOPUH) U YACTHBIE THITOTE3HI,

- Konkpernsie nonxonel k ananuszy MO — «TpaIuLIMOHHBIIN WIH «HAYYHBIN»,
- KitoueBble mpobemsbl, XapakTepHbIE 7151 TOW WIK HHOM TeopuH,
- KommuiekcHbIe KpUTEPUM — «KITACCUUECKUE, KMOIEPHUCTCKUE» U .

B nocrcoBerckyto 310Xy OJHOM U3 INIaBHBIX IPOOJIEM M 3a7ad 3anajia OCTaeTcs peanu3anus
JTOKTPHHBI «noauTndeckoro uneanuzmay (W) B mpakruky MO. IIIN npuzHatoT MHOTHE
cyobexTsl MO, oHa BHEJPSETCS CUCTEMY MHPOBBIX TOJUTUYSCKIX HHCTUTYTOB,
HNOJKPEIUISIETCA CAHKIMAMM HAATrOCYJapCTBEHHOTO XapaKTepa.

Bwmecre ¢ Tem, B HacTosiIee BpeMst Bce OoJibliiee MPU3HAHUE MOTyYaeT JOKTpUHA
«monutrueckoro peanusma» (II1P). Cornacuo AITP, B MO ocHOBHBIM CyOBEKTOM
(AKTOPOM) siBnsieTcss HE MHIMBU/I, a HAllUs, OPTaHW30BaHHAs B TOCYIapCTBO, KOTOpast
MMEET HECBOJUMBIE K HHTEPECAaM OT/ENbHBIX €r0 NHIAUBUA0B HHTEPECHI. DTH NHTEPECHI
CBOJATCS K COXPAaHEHMIO U IIPUYMHOKEHHUIO HAIIMOHAJIBHON MOIIU-BIIACTH, @ MUPOBAst
MONTUTHKA sBJsieTCs cpepa 60pHOBI HalMiA 32 BEDKUBAHKE, UTO sBJseTcst Makcumon JITTP.

OcnoBHoe npotuBopeune mexay JAITW u JIITP coctouT B TOM, 4TO mepBasi mpeoiaraet
HaJroCyAapCTBEHHYIO HIEO0JIOTHIO, a BTOpasi TOTOBA MPUHSATH €€, €CJIM OHA BhITOJHA
rocyaapctBy. Eciu oHa He BbIrojiHa, cTopoHHUK JIIIP oTpuiiaer BepXxoBEHCTBO
HaJHAIlMOHAJIBHBIX HOPM, U OTCTaUBAET UHTEPECHI rocyAapcTa. CrpaBeyIMBO MHEHHE, YTO
TeONOJIMTHKA KaK HayKa OTpakaeT MMEHHO TOJI0KEHUE BEIeH, TPH KOTOPOM CyObekTsl, MO
BEIyT ce0sl B COOTBETCTBUU C TPEOOBAHUSIMHU JUIP’.

B ycnoBusix rioGanu3amyy ' B IIOJINTHKE 3araza JIIP B3sin Bepx Hag JAIIM. B coBpemeHHbIX
MO B 1e510M TOCOACTBYIOT 3TOMCTUYECKUE UHTEPECHI «CUIIBHBIX)», @ MEXIYHAPOIHbIE
WHCTUTYTHI, TPU3BAHHBIC 3aIUIATh HOpMBI MII, 00CTyKMBAIOT 3TH MHTEPECHI

4 JIoKTpHHBI MEKIyHapOIHOTo TpaBa // http:/www.glossary.ru/cgi-

bin/gl sch2.cgi?REugywot:!slmkztgwuktuju!vwgig

> oxtpuua // http://ru.wikipedia.org/wiki/[lokTpuna

S TAMHAS JIOKTPUHA // http://www.t-doktrin.narod.ru/

7 NoxTpuua Dcrpana // http://mirslovarei.com/content_eco/DOKTRINA-JESTRADA-46094.html

¥ Bapuc B.B., Kocauen K.1. T'eomomuTHuecK i KOHTEKCT HHTEPIPETAIHH KOHLETIHIT COBPEMEHHBIX
MEXyHAPOJHBIX OTHOIICHUH (Te3uchl) // http://worldspol.socio.msu.ru/news/2/Baris_tezisy.doc

? Bapuc B.B., Kocaues K.1. ['eomonuTHuecKuii KOHTEKCT HHTEPIPETALHNH KOHLETIHII COBPEMEHHBIX
MEXTYHAPOIHBIX OTHOIICHUH (Te3uchl) // http://worldspol.socio.msu.ru/news/2/Baris_tezisy.doc

" TnoGanu3amunu — Hanpasienne B pamkax Teopun MO, pasBuBaoreecs ¢ Hagana 1980rr.




Teopuss MO kak AMCUUIUIMHA U3YYAET «MUPOBOM MOPSAIO0K» — COBOKYITHOCTh HHCTUTYTOB,
onpeAensomuX GopMy HHTETPAIH U B3aUMOeHCTBUS Mexkay cyobekramu MO. Cuctema
MO mMeeT MHOTOYPOBHEBYIO CTPYKTYPY, TOPH30HTAIBHOE M BEPTHKAIBHOE H3MEPEHHE .

OCHOBHbIE TeOpHH B cucTeMe MO MOXKHO CBECTH K ABYM MapagurmMam :
a) peaTMCTUYECKOM, U 0) TudepaabHO.

IlenTpanpHbIMU 1JIs pealicTUIecKOU napagurmsl — JIIIP — ABISAIOTCS NOHATHE «UHTEpECa» U
CBSI3aHHBIE C HUM MOHATHA «OanaHca CUD», «T€OMOJIUTHYECKUE CTPATEru» U Jp.

['maBHBIM 1715 TUOEpaTbHON MapaIuTMbl SBISETCS, KaK YKa3aHO BBIIIEC — HATHAITMOHATILHBIC
CTPYKTYPbI U UJICOJIOTHUS, BEpXOBEHCTBO HaITHALIMOHAIBHBIX HOPM, YaCTO — JIEKJIapUpyeMble.

Ot napajaurmal MO sBasroTCA TCOpCTH‘ICCKOﬁ OCHOBOM COBpeMCHHOﬁ T'COINOJINTHUKU.

W3nauanbHO AOKTpUHBI (T€OpHUH) B IipaBe Obun ucTouHMKOM MII, mo3:xe MHeHuUs
OTHOCHTEJIBHO JJAHHOTO Te3nca U3MeHWIMch. B HacTosee Bpems B MII nokTpuHa sBisieTcs
JIOTIOJTHUTEIbHBIM UCTOYHUKOM IPaBa, U CCbUIKM HA TPYbl yUEHBIX- FOPUCTOB BCTPEUYAIOTCS B
Ka4yecTBe JIONOJIHUTENIbHONW apryMeHTauuu. B yacTHOCTH, B «...TOCYAapCTBax JOKTPUHA
CKJIa/IbIBAETCs U3 NPOo(EeCCUOHATIBHBIX MPEACTABICHUI MPU3HAHHBIX aBTOPUTETOB. .., B
nporiecce GOPMHUPOBAHUS EBPONEHCKOI TPaBOBOM CUCTEMbI (DYHKIIUIO TOKTPUHBI CETOIHS
BBIIIOJTHAIOT SKCIIEPTHBIE 3aKITIOYEHHS BELYINX EBPONEHCKIX CIICIIHATICTOB. ..»

5.1. IIIupokoe u y3K0e NOHUMAHHME JOKTPHHBI MeKAyHapoaHoro npasa (MII)

o noxtpunoit MII (IMII) B mMpokoM cMbIciie TOHUMAETCS CUCTEMa KOHIEMIHM, TeoOpuil
Y B3IJISLI0B O CYIIHOCTH U Ha3HaueHUH MII B KOHKPETHBIX HCTOPUYECKUX YCIOBUSAX U B
ompeieTICHHbIE UCTOPUYECKUE TIepHo bl (3110XH). B y3xom cmbicie moa JAMII monumarorcst
Hay4HbIE TPYbl BEAYIIUX IOPUCTOB-MEXAyHapogHUKOB. [IMII.

JAMII siBnsiercst BcnomoratenbHbIM ucTouHuKOM MII. Tak, ct. 38 Craryta MexayHapoaHoro
Cyna OOH umeert nosnoxenue, cornacHo kotopomy Cya npumensier [IMII «naubonee
KBTM(DUITMPOBAHHBIX CIIEITUAIMCTOB 110 MyOIMYHOMY TIPABY PA3IMYHBIX HAIMIA B KAYECTBE
BCIIOMOTaTeNLHOTO CPEACTBA [Tl ONIPEICTICHUS TPABOBBIX HOPMY .

JIOKTpUHBI KBATH(DHITMPOBAHHBIX FOPUCTOB CIIOCOOCTBYIOT pa3padO0TKE MPOCKTOB
MEXIYHAPOJHBIX JOTOBOPOB, PE3OIIONMIA MEXAYHAPOIHBIX OpraHu3aluil U KOHPEpEeHInH,
MPaBUIILHOMY TOJIKOBAHUIO M IPUMEHEHHUIO MEXIYHAPOAHO-TIPABOBLIX HOPM. 3HaUCHUE
JMII xak BciomorarenbHOro ucrounuka MII B coBpeMeHHbIN NTEPUO YMEHBIIWIOCH, HO OHA
OKa3bIBaCT 3HAUUTEIILHOE BIMSIHUE Ha (POPMUPOBAHUE MEKTYHAPOTHO-TIPABOBOTO COZHAHUS
OTJIENIbHBIX UHJIUBHUIOB U HA MEXIYHAPOAHO-IIPABOBYIO MO3ULIUIO roch:[apCTB15 .

5.2. Jdoxrpuna Tobapa (1907)

Hoxtpuna Tob6apa (IAT) BeraBunyTa B 1907T. MUHUCTPOM MHOCTpaHHBIX Jen JkBajopa K. P.
To6apom. Cyts AT — HenIpr3HaHNE HOBBIX MPABUTEILCTB, IPUIIEIIINAX K BIACTH
HE3aKOHHBIM MYTEM («IIPaBUTEIbCTBA, BO3HUKILINE HEKOHCTUTYLIMOHHBIM MTyTEM, HE JOJKHBI
PU3HABATECS, TOKA OHM He OY/IyT NPH3HAHBI HACEICHUEM CBOEH CTPaHb ).

"' Teopus MexyHapoaHsIx oTHOMmEHNI // http:/ru.wikipedia.org/wiki/Teopusi_Mex/yHAPOIHBIX OTHOIMICHHI
12 OcHOBHEBIE TEOPHH MEKIYHAPOIHBIX oTHOMIeHHH // http://www.bestreferat.ru/referat-96739.html

' Toxtpuua // http://ru.wikipedia.org/wiki/JlokTpusa

14 JToKTpHHA MEXTyHAPOIHOTO MpaBa B IIMPOKOM cMbicie // http:/mirslovarei.com/content yur/DOKTRINA-
MEZHDUNARODNOGO-PRAVA-V-SHIROKOM-SMYSLE-13906.html

1% JlokTprHa MEXIyHAPOIHOTO IpaBa B IMHPOKOM cMbicie // http://mirslovarei.com/content yur/DOKTRINA-
MEZHDUNARODNOGO-PRAVA-V-SHIROKOM-SMYSLE-13906.html

' Mexaynaponuo-npasosoe npussanue // http://ru.wikipedia.org/wiki/MesxaynapoiHo-paBoBoe _npu3HaHue




T peanuzoBana B aByX goroBopax (1907r. u 1923r.) mexny ['Baremainoi, I'ongypacom,
Kocra-Puxoii, Hukaparya u CanbBaznopom. JloroBopa umenu noygoxenue, 4To CTOPOHBI «HE
NPU3HAIOT MPaBUTEILCTBA, KOTOPOE MOXKET YCTAHOBUTHCS B OJTHON U3 ISITU pecyOIUK B

pe3yJIbTaTe rocyIapCTBEHHOTO TIEPEBOPOTA HIIM PEBOITIOLHH. ..» .

[Tpusnanwue rocynapctsa B MII npeacrasisieT co00ii COBOKYITHOCTh HOPM, PETYJIUPYIOIINX
IMMPaBOOTHOILICHHS, CBA3aHHBIC C BKIIFOUCHUCM HOBBIX I'OCYJapCTB KaK Cy6’bCKTOB B CUCTCMY
MO. Bonpoc o npu3HaHUM TOCYJapCTBA BCTAET, KOTJIa 3TO0 OHO BO3HHUKJIO B pe3ym,TaT618:

a) COLMAIBHOM PEBOIIOIMH, IPUBEALICH K 3aMEHE OHOTO OOIIECTBEHHOTO CTPOSI IPYTHM;
0) HaIIMOHAJILHO-O0CBOOOUTENIbHON OOPHOBI HAPOIOB KOJOHUATHHBIX U 3aBUCHUMBIX CTPaH;
B) CIIMSIHUSA TOCYAAapCTB WM paciaja OJHOro FOCyAapcTBa Ha BA WM HECKOJIBKO HOBBIX.

B vactaocti, OOH He uMeeT MoJTHOMOYHI ONIPEACIISITh, SIBISICTCS JIM TO WJIH HHOE
rocyaapcTBeHHOe oOpa3oBaHue rocyaapcTBoM. [Ipu3Hanne HOBOro rocyiapcTBa Uiu
MPABUTENBCTBA COBEPIIAIOTCS TOJIBKO TOCYIapCTBa U paBUTeNIbcTBA. Kak npaBuio, oHO
03Ha4yaeT TOTOBHOCTh YCTAHOBUTDH JUIIJIOMATHYECKUE OTHOLICHUSI.

5.3.  Jloxrpuna Jctpaaa (1930)

Joktpuna Octpaaa (12) Obu1a chopmynupoBana B 1930r. MUHHCTPOM MHOCTPAHHBIX A€
Mexkcuku X.Octpana. Cornacuo I3, oco60ro npu3HaHus HOBOTO MTPaBUTEILCTBA HE
TpeOyeTcsi, MOCKOIbKY 3TO MOCTABUIIO ObI IPU3HAIOILEE MPABUTEILCTBO B ITOJIOKEHUE
BBICKA3bIBAIOLIETO CYXACHHUE O 3aKOHHOCTH JIPYroro MpaBUTENbCTBA U TEM CaMbIM
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BMCIIMBAIOMICTOCA BO BHYTPCHHHUC J€JIa APYroro rocyaapCraa

CornacHo /13, BOSHUKHOBEHHE HOBOT'O MPABUTENbCTBA CTABUT Nepe]] yuacTHUKaMu MO
JMIIb OWH BONPOC — BCTYINATh UM HE BCTYNaTh C HUM B AUIIIOMAaTHYECKUE CHOLLICHMUS.
JlokTpuHa ObuIa HaIpaBJieHA IPOTUB MCIOIb30BaHUS UHCTUTYTA IPU3HAHUS MPABUTENILCTB B
LIEJISIX BMENIATEIbCTBA BO BHYTPEHHHUE JI€J1a JIATHHOAMEPUKAHCKHUX CTpaH co ctopons! CIITA
U pAaja Apyrux rocyaapctB. OHa COOTBETCTBYET JIEKJIAapaTUBHON KOHLETIIIUY TPU3HAHMS,
KOTOpasi oTBeyaeT od1enpu3HanHbiM npuHiunaMm MII. Tak, B cooTBeTcTBUU €O CT. 12
VYcraBa Opranuzanuu amepukanckux rocynapcts (OAID) "nmoauTuueckoe cyniecTBOBaHNE
roCyJIapCTB HE 3aBUCUT OT NMPHU3HAHUS €0 IPYTHMHU T'OCYAAPCTBAMH. ...JI0 CBOETO MIPU3HAHUS
rocyJIJapCTBO UMEET IIPABO 3aILUINATh CBOIO LIEIOCTHOCTh M HE3aBUCUMOCTh, 00€CIIEUnBaTh
CBOIO 0€30MaCHOCTh M MIPOLBETAHUE U, CJIEOBATENILHO, OPTaHU30BBIBATHCS TAK, KAK COUYTET
HEOOXOUMBbIM, U3/1aBaTh 3aKOHBI 10 KacarolIMMCs €r0 BOIPOCaM U PyKOBOJUTH Pa3IUYHbIMU
opra"ami... OCyIIeCTBIECHUE ITUX ITPaB HE UMEET HUKAKUX OTPAHUUYEHUI, KPOME YBaKECHUS
TPaB APYTHX FOCYAPCTB B COOTBETCTBHH C MEKIyHAPOIHBIM mpaBom"’.

5.4. Jloxrpuna npuodperennsnix npas (AIIII)

«JloxTpHrHa MpHOOPETEHHBIX MPaAB - MEKTYHAPOIHO-TIPABOBAs TEOPUsl, B COOTBETCTBUU C
KOTOPOI1 yacTHasi COOCTBEHHOCTh M CBA3aHHBIE C HEH IpaBa M HHTEPEChl MHOCTPAHIIECB
(mpuoOpeTeHHbIe MpaBa) T0JKHBI OCTABAThCSI HEM3MEHHBIMU U YBaXaTbCsl B CIIy4yae

21
HN3MCHCHU CYBCPCHUTETA IoCyJapCTBa» .

' http://cultinfo.ru/fulltext/1/001/008/110/942.htm .

'8 Mesxmynaponso-npaBoBoe npusHanue // http:/ru.wikipedia.org/wiki/MesxayHapoaHO-paBoBOe_NpU3HAHME
1 Mesxmynaponso-npaBoBoe npusHanue // http:/ru.wikipedia.org/wiki/MesxayHapoaHO-paBoBoe_npu3HAHME
%% NoxTpuna Derpaza // http://mirslovarei.com/content_eco/DOKTRINA-JESTRADA-46094.html

1 1. Kypaxos JI. DKOHOMHKA U IPaBO: CIOBApb-CIPaBOUHUK // www.goods.marketgid.com/goods/3241239/ ; 2.
JIOKTpHHEI MeXITyHapOIHOTO mpasa // http://www.glossary.ru/cgi-

bin/gl sch2.cgi?REugywot:!slmkztgwuktuju!vwgig; 3. DHIMKIIOTIEIMUECKHH CIIOBAaph 3KOHOMMKH U Npasa //
http://dic.academic.ru/dic.nsf/dic_economic_law/3906/TOKTPHUHA




HoxTtpuna npuodbperernsix npas (I1IT) 6su1a orBeprayTa B pemenusx ['A OOH.

[TproOpeTeHHBIMU SABIIAIOTCS TPaBa, KOTOPbIE HHOCTPAHIIBI IPHOOPENIN Ha OCHOBAaHUH
3aKOHOB rocyjaapcTBa-npeamecrseHHruka. B ocnose JIIIII. nexuT mpaBoBasi KOHIENIUS, B
COOTBCTCTBHUH C KOTOpOfI JIXOAU MOTYT MCHATH CBOIO I'OCYJAPCTBCHHYIO NPUHAAJIC)KHOCTD, HO
UX B3aUMOOTHOLIEHHS U COOCTBEHHOCTD JIOJIKHBI OCTaBAThCS HEU3MEHHBIMHU.

B pamkax T.H. "MEXIyHapOJHOTO MpaBa [UBWIN30BAaHHBIX HAIMNA" MPHOOpPETEHHBIE MIPpaBa
YBa)KaJIMCh B OTHOUICHUAX MEXKY «IEMOKPAaTHYECKUMU FOCYAapCTBAMN», U B CBOE BpEMsI
IPaBOBE/IbI-3aMaAHUKH MTOJIATaIM, YTO 3aLIUTa IPUOOPETEHHBIX MPAB ABISAETCS NPUHIUIIOM
MII. Kareropuuecku oTkazaiuch Mpu3HaBaTh npuoopeTeHHsie nmpaBa Corwo3 CCP, ctpanb
COLMAIMCTHYECKON OPUEHTAIIMN U MHOTHE Pa3BUBAIOIIUECS [OCY1apCTBa.

5.5. JloKTpMHAa KOHTHHYHMTETA: PABONPEEeMCTBO IOCYyAapCTBA HeIPEPbLIBHO

Teopus kontunyurera (KOHTUHYUTETA TEOPUS) — «yueHue, coriacHO KOTOpOMY
PaBOCYOBEKTHOCTh FOCYAapCTBa SBISETCS UIEHTUYHON U HENIPEPHIBHOM HE3aBUCUMO OT
JTr0OBIX BHYTPEHHUX U3MEHEHUH, PH YCIIOBUM COXPAHEHUsI TOW e TEPPUTOPUHU U TOTO XKe
HACEJICHHUS, ¥ 3Ta WICHTUYHOCTh HEPA3PhIBHO CBs3aHa C HEMPEPHIBHBIM JEHCTBHEM
MEJKTyHAPOIHEIX TOTOBOPOB /T JAHHOTO FOCY AapCTBaN .

[Ipaktuuecku Teopus kontunyurera (TK) Oblia HarpaBieHa Ha 00s3aTeabHOE
IPaBONPEEMCTBO BCEX MEXIYHAPOIHBIX JOTOBOPOB rOCYAAPCTBOM-IIPEEMHUKOM TIPH
couuanbHOM peBostonnu. B Hactosiiee Bpems TK He npusHaeTcss 60IbIIMHCTBOM 3KCIIEPTOB-
MEXyHapoAHUKOB. B yactHocTr, KoHBeHIIMsI 0 MpaBolipeeMCcTBE rocy1apcTB B OTHOLIEHUN
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noroBopos 1978r.” oTBepria MpeeMcTBO JOrOBOPOB TSl HOBEIX HE3aBHCHMBIX TOCYIapCTB™ .

B coBerckom npaBoBegeHnH Oblia MIMPOKO pacrpocTpaHeHo MHeHHe, uyTo TK npencrasmiser
co00M peakIMOHHYI0 OypiKya3HO-IOTMaTHIECKYIO TOKTPUHY, TaK KaK OHa OTCTAaUBaeT
HEU3MEHHOCTb U TIOJTHOE COXpaHEeHHeE MpaB U 00s13aHHOCTEN TocynapcTBa. CUUTANOCh, UTO
JIOKTpUHA KOHCEPBATHBHA U HATpPaBJIEHA HA COXPAHEHHUE CTaphIX, OTXKUBIITUX MEXTyHAPOIHO-
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IMPABOBBIX OTHOIICHWHU, TaK KaK OHA HC JOIYCKACT HUKAKHX B IIpaBaX IroCyAapCTB .

5.6. Konnenuusi TABULA RASA: BHOBB CO31aHHOE TOCYJaPCTBO He 00peMeHeHO
00513aTeJIbCTBAMY CBOET0 MpeAliecCTBEHHUKA Nepel APYruMH rocy1apCcTBaMU.

TABULA RASA (1at: «4iCTas 10CKa») — KOHIENIHs B (Grmocodum’

Konuenmuto TABULA RASA Bnepssie (B reneruke) copmynuponan Jlokk B 1690r.,
COTJIACHO KOTOPOM:

«pa3yM HOBOPOKACHHOT'O peGeHKa HC COACPIKUT BPOKACHHBIX MBICIICH UITH IIPUHIUIIOB.

2
YenoBedyeckoe MOHMMAHNUE BO3HUKACT U3 YYBCTBCHHBIX JAaHHBIX U )KU3HCHHOI'O OIILITa» 7.

B takoMm 3HaueHUM KoHuenus Obi1a npuMeHeHa k Teopun MO u MIL

* Dxonomuueckuii cioBaps Teopus Kontunynrera // http://mirslovarei.com/content_eco/TEORIJA-
KONTINUITETA-53288.html

» He BcTynuia B cuity — ABT.

1. YOpumuueckwuii cnoaps. KOHTUHYUTETA TEOPUS // http://dic.academic.ru/dic.nsf/lower/15611 2.
Dkonomuueckuii cioapp Teopust Kontunyurera // http://mirslovarei.com/content_eco/TEORIJA-
KONTINUITETA-53288.html;

» ABakos, M. M. IIpaBonpeeMCTBO rocyAapCTB, BOSHUKIIMX B PE3YJIbTATE COLUANIBHBIX PEBOJIIOLUN U
HAIIMOHAJILHO-0CBOOOIUTENBHON O0pHOBI. ABTOpedepaT quccepTaliy Ha COMCKAHUE YUCHOW CTEIIEHU TOKTOPa
opuandeckux Hayk. Jleaunrpanackuii I'Y um. A. A. XKnanosa. - J1.:1967. - 32 c. //
http://www.law.edu.ru/book/book.asp?bookID=51305

2 TABULA RASA || http://ru.wikipedia.org/wiki/Tabula rasa (3HayeHus)

7 NoGokanckuit ®. MUDBI O TEHETUYECKOM IPEOIPEIEJIEHNMU 1 O TABULA RASA //
http://vivovoco.rsl.iu/VV/PAPERS/MEN/DOBJ.HTM




Teopus (konnenmusi) TABULA RASA B MII npeanosnaraet, 94To BHOBb 00pa3oBaBIIIeecs
rOCyJIapCTBO HE OOPEMEHEHO 00s3aTeIbCTBAMU CBOETO MPEAIECTBEHHHUKA MEpe]l IPYTHMHU
rocyaapcTBaMM. ITO MOJIOKEHUE HAIIIO OTpaXKeHHe B BEHCKOI KOHBEHIIUU O
IIPABOIIPEEMCTBE FOCYAAPCTB B OTHOIIEHNUHU AOTOBOPOB 1978 I. NPUMEHUTENBHO K HOBBIM

rocyagapCTtBaM, BOSHUKIIHUM B PE3YJILTATC JOCTHIKCHUSA HCSaBI/ICI/IMOCTI/IZS.

BonpmmHCTBO MEKyHapOIHUKOB 0JaratT, 4to npuMeHenue npuninuna TABULA RASA
pa3a B UUCTOM BH/JI€ HEBO3MOKHO, TaK KaK OH SIBJIETCS] KATETOPUYHBIM M IIPElyCMaTPUBAET
OTMEHY 00513aTeNIbCTB rOCyAapCTBA-IPEAICCTBEHHUKA.

CornacHo pacnpoCTpaHEHHOMY B COBETCKOe BpeMst MHeHHI0, fokTpuHa TABULA RASA
HapyIIaeT CyBEepEeHHBIE MTpaBa HOBOTO TOCYIapCTBA U HE COOTBETCTBYET MPUHITUITY
caMooTIpeIeJICHUsT HAIlMi, TaK KaK BHOBb CO3/IaHHOE TOCYAapCTBO JIMIIACTCS B JTAHHOM
Clly4ae ONpeesIeHHbIX MPaB, COAEPHKAIIUXCS B TOTOBOPaX FOCy,I[apCTBa—HpeI[IJ_IeCTBeHHI/IKazg.

5.7. Teopusi yHUBepCaAJIbHOI'0 IPABONPEEMCTBA

CornacHo Teopun yHuBepcanbHoro npasonpeemctsa (TVYII), pacnpoctpanennoii B XVI-XIX
BB., IpaBa 1 005I3aHHOCTH NEPEXOIAT OT CTAPOT0 CyBEpEHA K HOBOMY CyBepeHy 0e3
UCKJIIOYEHUH U M3MEHEHUN. B HacTosmiee BpeMs: TEOpUsl YHUBEPCAJIIBHOTO TIPaBOIIPEEMCTBA
oTBepraercs OOJBIIMHCTBOM TEOPETUKOB U MEXITYHAPOIHON npaKTHKoﬁ30. Ocnosoit TYII
ABJIIETCSL PUMCKOE HACJIEACTBEHHOE IIPABO, paCCMaTpHUBaBILIEE FOCYaPCTBO U YACTHOE JIMLA
kak aHasiorud. CorimacHo Teopuu, IIPU MPaBONPEEMCTBE IPOUCXOJUT 3aMEHa OJHOTO
oOnajarens npaB U 00s3aHHOCTEH IPyTUM, HO CaMU IpaBa HE U3MEHSIOTCS, OHU
HETIPEPBIBHBI, XOTS ¥ MIPHHAJJICKAT APYTroMy CyOBeKTy. B wacTHOCTH:

«MexlyHapoHOE MPaBOIIPEEMCTBO — ...[IEPEXOJ MTPaB U 00S3aHHOCTEH OT CTapOro CyObEeKTa
MEXIyHapOJAHOI 0 IIpaBa K HOBOMY CyOBEKTY 3TOTO MpaBa, MPOUCXOASIINN BCIEICTBHE
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BO3HUKHOBEHUS WIH IIPEKPALLEHUS CYLIECTBOBAHUS FOCYyAAPCTBA. ..»

koksk

Berie noxtpunsl (teopun) MII paccMoTpeHb! ¢ MO3UIMNA TPU3HAHUS HOBBIX TOCYIapCTB U UX
npaB U 00s3aTenbeTB. OCHOBHOE BHUMaHHE YAEJIEHO MPaBONPEEMCTBY rOCYAapCTB C UX
HEOThEMJIEMBIMH IIPABAMU, YTO, O€3yCIIOBHO, CBSI3aHO C IIPABOM Ha NPUPOAHBIE PECYPCHI,
BKJItOUasi BOJIHbIe. Huke NpuBOASITCS HECKOIBKO XapaKTEPHBIX KOHKPETHBIX IPUMEPOB
IpaBoNpeeMCcTBa rocyJapcTB, uMeBIre Mmecto B MO HoBeiieit nctopuu.

Tax, 15.08. 1947r. Ha Tepputopuu bpuranckoir Muaust 00pa3oBaanch 1Ba HOBBIX CYOBEKTa
MII — Unnus u [Takucran. [Ipobrema npaBompeeMcTBa Obljia YCIOKHEHA TEM
oOcrosiTenscTBOM, yTO MHAMS 10 paznena Oplia ujieHoM 51 MexIyHapoaHON OpraHu3aluy u
ObuIa CBsI3aHa psAAa MEXIyHapOAHbIX JoroBopos (MJ).

* Sxomomuueckuii cnosaps. Konmermus TABULA RASA ||

http://mirslovarei.com/content eco/KONCEPCIJA-TABULA-RAZA-RASA-47931.html

¥ ABaxoB, M. M. TIpaBonpeeMcTBO roCyAapCTB, BOBHUKIINX B PE3yJIbTATe COLUATBHBIX PEBOITIOLHIT I
HaIIMOHAIFHO-0CBOOOIUTENBHON OOpEOBI. ABTOpedepaT qrccepTaliii Ha CONCKaHNE YICHOU CTETIEHH TOKTOPa
topuandeckux Hayk. Jleaunrpanckuii I'Y um. A. A. XKnanosa. - J1.:1967. - 32 ¢. //
http://www.law.edu.ru/book/book.asp?bookID=51305

301. ¥Opuamaeckuii ciosaps. Teopust Y HuBepcansHoro IIpaBonpeemcrsa //
http://mirslovarei.com/content_yur/TEORIJA-UNIVERSALNOGO-PRAVOPREEMSTVA-21112.html; 2.
JIOKTpHHBI MEXIyHApOIHOTO mpasa // http://www.glossary.ru/cgi-
bin/gl_sch2.cgi?REugywot:!slmkztgwuktuju!vwgig;

3! ABakos, M. M. [IpaBonpeemMcTBO roCy1apCTB, BOSHUKIIMX B PE3yIbTATE COLUANBHBIX PEBOIOLHI 1
HalMOHAJILHO-0CBOOOIUTENEHON O0phOBI. ABTOpedepar AuccepTaluy Ha COMCKaHUE YUEHOH CTEeTIeHH JOKTOpa
ropuandecknx Hayk. Jleaunrpanckuid I'Y um. A. A. XKnanosa. - J1.:1967. - 32 c. //
http://www.law.edu.ru/book/book.asp?bookID=51305




[IpobGnema ObIIa pemieHa caeayrommum oopasom. [IpaBa u obs3atenpeTBa o M/I, koTopbie
MMEJIU UCKIIIOUUTEIbHOE IIPUMEHEHUE K TEPPUTOPUHM, BOLIEIIEH B cocTaB Muauu, nepenuu
K MHAUHCKOMY NpaBUTeNbCTBY; [lakucran HacnegoBan M/, oTHOCHBIIMECS K €r0
tepputopuu. [IpaBa n 00s3aTeNBCTBA 10 JPYTUM COTJIAIICHUSIM, 3aKJIIOYCHHBIM METPOTIONINEH

OBLTN pacTpeieTICHbI MEXKTY TBYMS JIOMUHMOHAMHK .

ITo3uums I'ocynapersa M3paniib B OTHOILIEHUH IIPABOIIPEEMCTBA HOBBIMU IOCYyJapCTBaMU
BBIPAYKEHA 3asBJICHUEM MUHUCTPA MHOCTPaHHBIX Aen M3panis ot 24 suBaps 1950 r. Ha
3anpoc Komuccun mexaynaponnoro npasa (KMIT) OOH: «IIpasutensctBo MU3panis
IPUILIO K BBIBOJY, YTO HA OCHOBE OOIENPU3HAHHBIX IPUHLUIIOB MEX/TyHapOAHOI'O IpaBa
W3pannb, KOTOPBI ABIISAETCS HOBOW MEXIyHAapOJIHOM JINYHOCTBIO, HE CBSI3aH aBTOMATHYECKU
JIOTOBOpaMHU, B KOTOpbIX [lanecTrHa ObuTa CTOPOHOH, M 9TO €ro OyAyIIHe JOTOBOPHBIE
OTHOILIECHHS C MHOCTPAHHBIMH JIepXKaBaMU JOJKHBI ObITh yPeryJIMpOBaHbl HEMOCPEICTBEHHO
Mexay M3pannem u 3auHTepecOBaHHBIMU MHOCTPAHHBIMU JI€P/KaBaAMM»

B coBetckoil ropuandeckoit iuTepaType Mo4epKuBanoCh, 4ro:

«YBAXXCHHUEC Ir'OCYAApCTBCHHOI'O CyBECPCHUTCTA HCPAZPBIBHO CBA3aHO C IPU3HAHUEM TOT'O
(1)aKTa, YTO HUKTO HE MOJKET 0013aTh rocyJapCcTBoO BOIIPEKHU €ro BOJIC, YTO COIJIaCHUC
ToCcyaapcCTB ABJIACTCA CAMHCTBCHHBIM HCTOYHUKOM 00513aTEIILCTBY.

W3 atoro nonoxeHus BBITCKACT, YTO HACJICAOBATH UK HET JOTOBOPHI U BHITCKAOIINUEC U3 HUX
nmpaBa u 00s13aTeNLCTBA - 9TO IMpaBo rocyaapCrBa-mpeCMHnKa, HO HC 0053aHHOCTb €TO0.
COOTBCTCTB@HHO, HOBBIU CY6’BCKT MII cBsI3aH TOJIBKO TEMH M3 A0r0BOPOB, KOTOPBIC OH
COorj1aCcuJICs NPUHATD. Bce ocranbHBIC cOTTIaICHUS TCPAIOT AJId HETO 3aKOHHYIO CI/IJ'Iy34.

ABakos, M. M. IIpaBonpeeMCTBO rocy1apcTB, BOSHUKIINX B PE3yJIbTaTe COLMAIBHBIX
PEBOJIONMIA U HAIMOHATBHO-OCBOOOTUTENHLHON 00pHOBI. ABTOpedepaT IuccepTanuy Ha
COMCKaHME YYEHOH CTENIEHHU JOKTOpa Iopuandeckux Hayk. Jlennnrpanckuii I'Y um. A. A.
XKnanosa. - JI.:1967. - 32 c. // http://www.law.edu.ru/book/book.asp?bookID=51305

B coBerckoii muteparype o MIT JOMHHHpOBaIa KOHIEIIIHS «HOBOTO CyOBEKTan ), M,
corsacHo oHO# u3 Teopuii MII («paBo BEIOOpa 1OTOBOPOBY), BHOBb 00pa30BaHHOE
rOCyJIapCTBO UMEET MPABO BHIOOPA JOTOBOPOB (JOTOBOPBI, COOTBETCTBYIOIIUE CYyBEPEHHOM
BOJIE HOBOT'O TOCY/IapCTBa, OCTABIISIOTCS B CHIIE, HEIIPHEMIIEMbIE JIOTOBOPHI OTBEPTatOTCsl.)
JTa Teoprs AaBaa BO3MOKHOCTh AHHYIHPOBATH BCE HEPABHOIPABHBIC JOrOBOPHL .

HoBoe rocynapctso uMeeT IpaBo IEPEeCMaTpPUBATh BOIIPOC IPU3HAHKS JOTOBOPOB CTAPOTrO
cyobexra MII. Tak, CCCP nepecmarpusan M/, B 4acTHOCTH, ITyTeM:

32 ®enbaman, . U., @apykmmn, M. X. Kpax KoJIOHHaTbHOM CUCTEMBI U HEKOTOPBIE BOMPOCH MEXTyHAPOIHO-
NpaBOBOTrO NpH3HaHU U rpaBonpeemctsa // [IpaBoBenenue. -1962. - No 2. - ¢. 115-123 -
http://www.law.edu.ru/article/article.asp?articlelD=1129419

33 denpaman, J1. W, Gapykmmn, M. X. Kpax KoNOHHAIBHO# CHCTEMbI H HEKOTOPBIE BOIPOCH! MEKTyHAPOIHO-
MPaBOBOTrO NPH3HaHM U rpaBonpeemctsa // [IpaBoBenenue. -1962. - Ne 2. - ¢. 115-123 -
http://www.law.edu.ru/article/article.asp?articlelD=1129419

3 ®enpaman, J1. M., Gapykmmn, M. X. Kpax KoJTOHHATBHOMN CHCTEMBI H HEKOTOPbIE BOMPOCH! MEX/TyHAPOTHO-
MIPaBOBOTO NPH3HAHKS U IpaBonpeeMctra // [IpaBoBenenue. -1962. - Ne 2. - ¢. 115-123 -
http://www.law.edu.ru/article/article.asp?articleID=1129419

35 ABakos, M. M. [IpaBonpeeMCcTBO rocyAapcTB, BOSHUKIIMX B PE3YJIbTATE COLUAJIbHBIX PEBOJIOLUN U
HAIIMOHAJILHO-0CBOOOIUTENBHON O0pHOBI. ABTOpedepaT quccepTaliy Ha COMCKAHNE YUCHOW CTEIIEHU TIOKTOPa
topuandeckux Hayk. Jleaunrpanckuid I'Y um. A. A. XKnanosa. - J1.:1967. - 32 c. //
http://www.law.edu.ru/book/book.asp?bookID=51305

36 Apakos, M. M. [IpaBonpeeMCcTBO roCy1apCTB, BOSHUKIINX B PE3yIbTATe COLUANBHBIX PEBOOLHIA 1
HalMOHAJILHO-0CBOOOIUTENEHON O0pBOBI. ABTOpedepar AuccepTalui Ha COMCKaHUE YUEHOH CTEeTIeHH JOKTOpa
ropuandecknx Hayk. Jleaunrpanckuid I'Y um. A. A. XKnanosa. - J1.:1967. - 32 c. //
http://www.law.edu.ru/book/book.asp?bookID=51305




a) OJTHOCTOPOHHETO BOJICU3BSBICHUS; 0) JOTOBOPHBIM ITyTEM.

B koHTEKcTE MEXyHapOAHBIX BOAHBIX OTHOLIEHUH NPEACTABIAET UHTEPEC TAKOE
obcrosTenscTBO Kak aHHyIupoBanue CCCP psia aHTI0-pyCcCKUX IOTOBOPOB KacaTelbHO
rpanun A¢ranucrana, [lepcun u Typuuu, B 4acTHOCTH:

- [IpoTokoa o BogHbIX TipaBax B ponuHe Kymiku, 3akmtoueHHbId 22 aBrycta (3 ceHTsOps)
1914 rona, u Ilporokona 06 Adranckoii rpanune, 3akimodeHHbli B Jlonnone 29 asrycra (10

ceHTsiOpst) 1885 T., KOTOpbIC OBLIN 3aKITFOUCHBI MEXY Poccueil u AHIIIHeH > .

5.8. JoxTpunst MII o cootHomenun MII u HaunonaabHoro npasa (HII)

Bormpoc o cootHomennu HarmoranbHoro npasa (HIT) u MIT Bo3HuKaeT ipu BBIOOpE MEXKTY
BHYTPUTOCYAAPCTBEHHBIM U MEXXTyHAPOIHO-IIPAaBOBBIM PETYJIUPOBAHUEM U HATMUUU
Koyumsun Mexay Hopmamu HII u MII B OTHOIIEHHH OAHOTO U TOTO K€E IpeaIMeTa
perynupoBanus. [Ipo6iema pazpemenus komnuzuit MII u HIT umeet Gonbiioe 3HaueHUE U B
KOHTEKCTE PEIIEHUsI MEKIOCYIapCTBEHHBIX BOAHBIX OTHOLIEHUH B LlenTpanbHoil A3um.
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B oTHOMIEHNN JAHHOTO BOIIpOCa UMECTCA psAA TCOPUU B MIT".

1. CornacHo Teopuu MHKOpHIOpaIluy, MOTYYUBIIEH HHMpoKoe pacnpocTpaneHue B X VIII B),
HopMbl MIT coctapmnsitor yacts HIT u HemocpencTBeHHo npumeHsuinch cyobektamu HIT,
o0ecrneynBaJIvCh HAIIMOHAJIbHBIMU CPEJICTBAMU IPABOBOM 3aIUTHI U IPUHYKACHUEM,

2. Cornacno Teopus Tpanchopmarmu (XIX B), MEXIyHapOAHbIE COTJIALICHNS] HE MOTYT
HENOCPEACTBEHHO JIECTBOBATh HA TEPPUTOPUU rocy1apcTBa. s TOro YToObI MOJI0KEHUS
MEXXTYHAapOJHBIX aKTOB OBUIN BBIIIOJIHEHBI, HEOOXOAMMO, YTOOBI MapIlaMEeHT U3/all
CHEHATBHBIN aKT UMILIEMEHTAINH, T. €. Tpanchopmuposain conepxanne MII B HII,

3. CornacHo Teopuu ayanusma (koner XIX B., 1899 r.), MII u HII cyTh He TONbKO
pa3IUyHbIE OTPACIIH MPaBa, HO M Pa3IMYHbIE TIPABOTIOPSIKH, B YACTHOCTH:

a) cyowrextamu HII sBnsitoTcest uHAMBHBL, cyObekTaMu MIIT SBIISIIOTCS TOJIBKO FOCY1apCTBa;

0) ucrounukom HII siBrsieTcs Boist 0OAHOTO TOCY1apCcTBa, B TO BpeMs Kak ucTouHukoM MIT —
o0111as1 BOJISL HECKOJIBKUX TOCYIapCTB,

U 17151 TOro, 9T006I MIT CMOTJIO BBITIOJTHUTE CBOKO 33134y, OHO TIOCTOSTHHO JOJKHO
oOpamatscs 3a momoisio kK HIT, 6e3 uero oo 6eccuibHo.

CornacHo JlokTpuHe (TeopuHn) ayann3ma, KakI0e ToCy1apcTBO 00s13aHO JOOPOCOBECTHO
BBINOJIHATH CBOM MEX/1yHApPOIHO-IIPABOBBIE 00sI3aTEILCTBA, OJJHAKO TOCYJAPCTBO BOJIBHO
OTIpeNeNATh, KaKUM 00pa3oM OHO Oy/IeT pealn30BBIBATh TaHHBIE 00s3aTeNbCTBA. B cBOCH
IIPABOBOM CUCTEME OHO MOXET ycTaHaBinuBarh npuopuret HII na MII,

4. Teopus monusma (konen XIX B., 1899r.) npennonaraer Hanuuue €IMHON YHUBEPCAIBHOM
CHCTEMBI ITPaBa, KOTOPAsi OXBAThIBAET MPABOMOPSIKUA PA3IUYHBIX YpoBHEH. MoHU3M
pasBuBaet Te3uc o npuoputere MII o oTHOLIEHHIO K OCTaIbHBIM HOpMaM IIpaBa.
['ocynapcTBeHHBIH MPAaBOMOPSIIOK MOKET ObITh OCHOBaH ToJbKO Ha MII, a Mex1yHapoJHbII
IIPABOIOPSAIOK ONMUPAETCS HA T.H. IIO3UTUBHYIO HOPMY», KOTOpas OIpe/eseHa:

37 ABakos, M. M. IIpaBonpeeMCTBO rocyAapCTB, BOSHUKIIMX B PE3YJIbTATE COLUANIBHBIX PEBOJIIOLUN U
HAIIMOHAJILHO-0CBOOOIUTENBHON OOpLOBI. ABTOpedepaT quccepTaliy Ha COMCKAHNE YICHOW CTEIIEHU TOKTOPa
topuandeckux Hayk. JII'Y um. A. A. XKnanoga. - J1.:1967. - 32 c. //
http://www.law.edu.ru/book/book.asp?bookID=51305

¥ Bap6yk A. COOTHOILEHUE MEXYHAPOHOI'O U BHYTPUI'OCYJAPCTBEHHOI'O [TPABA:
TEOPETUYECKUE ACIIEKTBI. XypHan MexayHapoJHOTO IpaBa U MEXIyHapoaHbIX oTHoImeHuH 2005, Ne 1
// http://evolutio.info/index.php?option=com_content&task=view&id=730&Itemid=215




- «IPaBUTEIBCTBO, HE3ABUCUMO OT JPYTUX MIPABUTENIBCTB OCYLIECTBIsAONIEE P HEKTUBHBIN
KOHTPOJIb HaJl HACCJICHUEM OHpCI[GHGHHOfI TCPPUTOPUHU, CCTh JICTUTUMHOC IIPAaBUTCIILCTBO, a
HaceJICHHE, J)KUBYILEE Ha 3TOM TEPPUTOPUN U KOHTPOJIUPYEMOE STUM NIPABUTEIBCTBOM,
o0pasyeT rocy1apcTBo (B CMBICIIE MEKIYHAPOIHOTO MIPaBa)» )

5. CornacHo Teopun rapmonuszanuu (1957r.), ciop Mexay MOHUCTAMU U AyaJTUCTaMU UIET
HE 0 (paKTax, a 0 TCOPETUUECKUX MPEINOChIIKAX, a IIOTOMY SIBJISETCS UCKYCCTBEHHBIM. U3
Teopuu cnenyert, uto HopMbl MII He MOTYT OBITH IPUMEHEHBI IPU OTCYTCTBUM CAaHKIIUU Ha
9TO, yCTAaHABIMBAEMON BHYTPUTOCYAAPCTBEHHBIM IIPABOM.

COracHO APYroMy TEOPETHIECKOMY HCCIICIOBAHMIO"

- MII ocyuiecTBasieTcss onocpeOBaHHO, T.€. YepE3 HALIMOHAJIbHBIE PABOBbIE CUCTEMBI,
Tpedyercs npuBenenue HopMm HII B coorBeTcTBUE ¢ monoxenusimu MIT,
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- OTEYECTBEHHAsl TEOpHs IpaBa B OCHOBHOM opueHTHpoBanachk Ha HII, a MII nonumanocs
KaK OTpacib BHYTPEHHETO MpaBa, JIM0O He MPUHUMAJIOCh B pacyer,

- MII u HIT npeiicTBy10T B cBOoMX cdepax U 00JIaJaroT B HUX BbICIICH IOPUANYECKON CUIION,

- onpenersironuM pakTopom mpu cornacoBarnu HopMm MIT u HIT Becerna siBisiercst
BHYTPEHHEE MPABO KOHKPETHOTO rOCY1apcTBa. Te3nc He KaTerOpUyeH,

- IOHATHUE «IIPUMAaTa MEXKIyHAPOJIHOTO MIPABA» CIYKUT CKOPEE XapaKTEPUCTUKOMN
JKeJlaTesIbHOW HOoBOM posiu MII B yciioBUsX B3aUMO3aBUCUMOTO MUPA,

- craryc rocynapcra cyonrekra MII, u cratyc rocymapcersa, kak cyobekra HII pasnuunsl,
- cyobexkToM MII sBisiroTCs TONMBKO rocyaapcTBa, AHe pusndeckue auila,

- moaxonbl K MIT ¢ mepkamu HII, kak 1 Ha000pOT, HAYYHO HECOCTOSITEIIBHBI.

5.9. JoKTpuHBI (TEOPUN) MeKAYHAPOAHOT0 BOAHOTr0 nnpasa (MBII)

Ha ocHoBe anHaim3a nMeromuxcst 3apyoekHbix myonukanus B chepe MBI caenan BeIBOJ O
TOM, YTO «CYIIECTBYIOT, TI0 KpailHEH Mepe, YeThIpe KPYITHbIC TPABOBBIC JOKTPHHEI B cepe
HCIIOJIb30BaHUA BOAHBIX PECYPCOB TPAHCTPAHUYHBIX PEYHBIX acceiinoB™:

a) TOKTpHUHA aOCOTIOTHOTO TEPPUTOPUAIBHOTO CYBEpEHUTETA,

0) MOoKTprHA aOCOFOTHON TEPPUTOPHAITLHON [IETTOCTHOCTH,

B) JIOKTPHHA OTPAaHUYECHHOTO TEPPUTOPHATLHOTO CYBEPEHHUTETA U

1) TOKTpHHA OOIIHOCTH MHTEPECOB.

5.9.1. JloxkTpuHa aGCOTIOTHOr0 TEPPUTOPHAIBHOIO CyBepeHUTeTa

B MII umeertcs psan Teopuii (HOKTpUH) cyBepeHHUTETA ('TOCY1apCTBEHHOIO CyBEpeHUuTeTa",
"OrpaHHYEHHOTO CYyBEpeHHUTETA", «CYBEpEHUTETA HAIIUUY, ""aOCOMIOTHOTO CyBepeHUTeTa" U
Ip.), U3 KOTOPBIX JIBE€ UMEIOT OTHOILIEHUE K MEXlyHapOIHOMY BoAHOMY npaBy (MBII).

% Bap6yk A. COOTHOILIEHUE MEXIYHAPOIHOI'O U BHYTPUTOCYJAPCTBEHHOI'O TTIPABA:
TEOPETUYECKUE ACIIEKTHI. XKXypHan MexayHapoJHOTO IpaBa U MEKIyHapOIHBIX oTHOImeHuH 2005, Ne 1
// http://evolutio.info/index.php?option=com_content&task=view&id=730&Itemid=215

40 AxuypuH, T. ®. CoOTHOIICHHE MEXITYHAPOIHOTO U BHYTPUIOCYIapPCTBEHHOTO MpaBa :Bonpock! oo1ieit
Teopuu : ABTopedepar AuccepTalyi Ha COMCKaHUE YYEHOH CTeleHH KaHIU1aTa IOpPUINIECKIX HayK. -
Kazann,2001. -27 c. // http://law.edu.ru/script/matredirect.asp?matID=102622

*! Umeercs B Buy Poccus — ABT.

* TJIOCCAPUI "BOJHOE ITPABO" (Cocrasurens - J1.3uranmmua) || http:/www.cawater-
info.net/bk/glossary/water_right/index.htm




PeneBanTHBIC TTOHATHA:

Cysepenumem... 03Hauaem 6epxo8eHCmMe0 U He3a8UCUMOCTb 20CYOapcmed ...Hd
(cobemeennoti) meppumopu, u no OMHOWEHUIO K OPY2UM UHOCPAHHBIM 20Cy0apcmeam’™.
Cysepenumem (¢pany. - 6epxosnas enacmo) - epxoseHcmao npas. CysepeHumem Hayuu -
BEPX0BEHCMBO NPAB HAYUU, HedeauMoe U Heomoensemoe npago Kaxcoou Hayuu
CamocmosamensHo 6e3 uyiHc0o20 6030eUCmeUs peulams 6ce 0NPOChl C80ell 6HYMpeHHell U
MEAHCOYHAPOOHOTU HCUZHU, ...npaso, 3akpeniennoe 8 Yemase OOH u Opy2ux mexcoyHapoOHbIX

N . ¥
akxmax. Heobxooumo paznuuams HQYUOHANLHBIU U 20CYOAPCMBEHHBIU CYBEPEeHUMembl ...

T'ocyoapcmeenusiii cygepeHumem ... - Heomuyxcoaemoe puouiecKkoe Kauecmeo
He3a8UCUMO20 20CY0aApCmad, ...HeoOX00uUMoe 015 UCKTIOYUMENbHO20 8ePXOBEHCMEA
20Cy0apcmeenHoll 81acmu U npednoazarujee HenoOYUuUHeHue 61acmu Opy2020 20Cy0apcmed;
...06YCNOBIICHIOE NPABOGLIM PABCHCMBOM HE3ABUCUMBIX 20cydapems...”

T'ocyoapcmeennsiii cygepeHumem - 8epX08eHCMB0 20Cy0apcmea 8 npeodeiax coOCmeeHHbIX
46
SPanUYy U e20 CamoCmosimenbHOCMb 8 MENCOVHAPOOHBIX 0eNax

Hayuonanvuoui cysepenumem - cosoxynHocmes npas Hayuu (Hapooa) Ha ce0b600y 6vibopa
47
COYUATLHOO U NOTUMUYECKO20 CIMPOSL, HA MEPPUMOPUATILHYIO YeNOCIHOCMb, ..U M.O.

CornacHo Jloktpune abcomoTHOro Tepputopranbioro cysepenurera (ATC), Ha3BaHHOM O
umeHu muHucTpa roctunun CIIA XapmoHa, Kaxk0€e TocyAapcTBO MOXKET UCIIOIb30BaTh
BOJIbI MEXKTYHAPOJIHBIX PEK HAa CBOEH TEPPUTOPUHU 11O COOCTBEHHOM BoJie U 0€3 00s13aTeNIbCTBA
KOHCYJIbTAIMH ¢ IpYTrMMHU TocyjapcTBamMu peuHoro 6acceitna (Correia & Silva 1999: 89).
Cornacto [lokrpune ATC, ctpanbl BEpXOBhEB MOTYT CBOOOJIHO MCTOIIATH MUJIM UCTIOIB30BaTh
pecypchl peKkH B Ipeiesiax CBOMX IpaHull 0e3 yueTa MocaeICTBUI I CTpaH HU30BbEB, a
Jpyrue rocyaapcTsa 0acceiiHa He IMEIOT IIpaBa OrpaHUYMBATh UCIIOJIb30BAHNE
roCcyAapCTBOM BOJ| PEKH B Ipenenax ero rpanuil. B 1895r. munuctp roctunuu CHIA Xapmon
000CHOBaJ U110 a0COMOTHOrO cyBepeHuTera B criope mexay CHIA u Mekcukoii
OTHOCHTEJIBHO HCIIOIb30BaHMs BOJ peku Pro-I'panae (McCaffrey 1996b: 549)*.

5.9.2. JloxTpuHa a0COIHOTHOI TeppUTOPHAIBLHOI HeaocTHocTH (ATLI)

Joktpuna ATL paccmaTpuBaeT MeXIyHapOAHYIO PeKy Kak OOILIyI0 COOCTBEHHOCTb
npuOpeXHBIX cTpad. Hu oHO rocyiapcTBO HE ODKHO JIMIIATH APYTOE TOCYAapCTBO BBITO B
UCIIOJIb30BaHUM peuHbIX Boj (Barandat & Kaplan 1998: 15), npubpexHoe rocynapctso
HIDKHETO TEYCHUSI UMEET MPaBO TPeOOBATh HEMPEPHIBHOTO TEYCHHUS BOJIBI U3 TOCYapCTBA
BepxHero TedeHus. Jlokrpuna ATL] 3akperuiser aGCOMOTHOE MPABO CTpaH HU30BHEB HA
HEIPEPHIBHBIN CTOK PEKH, OCTyMaMmuii u3 ctpad BepxoBuid. Cornacuo Jlokrpune ATLI,
roCyJIapCTBO, PACHOJIOKEHHOE HUXKE [0 TEYEHHUI0, UMEEeT MPaBoO BETO HaJl JIIOOBIM BUAOM
UCTIOJIB30BaHUS BOJIBI TOCYAPCTBOM BEPXHETO TEUSHHSI, KOTOPOE MOXKET HAPYIIHUTh
ECTECTBEHHOE PeXHM pedHoro croka (Berber 1955 quoted in Lazerwitz 1999: 3) %

* ITpu3Haky rocyaapcTa M X TpakToBKH // http://www.zaochnik.com/example/?exdid=54
* Momurraecknii cioBaps Cysepernrer // http://mirslovarei.com/content_pol/SUVERENITET-1001.html

* Cysepennrer // http://ru.wikipedia.org/wiki/CyBepennrer

% I'noccapwit I'ocynapcTBeHHbli cyBepenuret // http://www.glossary.ru/cgi-
bin/gl_sch2.cgi?RDuxzkgwxyiltt:p!xzilwltoyly

* I'noccapwuit ['ocymapctBenublii cysepenuter // http://www.glossary.ru/cgi-
bin/gl_sch2.cgi?RDuxzkgwxyiltt:p!xzilwltoyly

* Iaercs no: [TJIOCCAPUM "BOJHOE ITPABO" (Cocrasurens - JI.3uranmmsa) || http:/www.cawater-
info.net/bk/glossary/water_right/index.htm

¥ Iaercs no: TJIOCCAPHUIM "BOJHOE ITPABO" (Cocrasurens - JI.3uranmmsa) || http:/www.cawater-
info.net/bk/glossary/water_right/index.htm
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5.9.3. JlokTpHHA OrPAHUYEHHOI0 TEPPUTOPHAIBHOIO CYBepPeHUTETA

B MBII /IoxTpuHa orpanuueHHOro TeppuropuanbHoro cysepenurera (OTC) ocHoBaHa Ha
NPUHIMIE «KaKIbIN TOJIKEH UCTIOJIb30BaTh CBOI0 COOCTBEHHOCTh TAKMM 00pa30M, UTOOBI HE
HaHecTH yiiepo uyxoit cooctBeHHOCTH». [JokTpuna OTC npeamnonaraer, 4To TOCyAapCcTBO
cBOOOJIHO UCTIOJIb30BaTh BOJHBIE PECYPCHI PEK, IPOTEKAIOLIMUX 110 €r0 TEPPUTOPUHN TAKUM
00pa3oM, yTOOBI HE HAaHECTH YIIepO MHTEepecaM APYTUX NPUOPEKHBIX CTpaH, Kaxaas u3
KOTOPBIX UMEET B3aUMHbIE NpaBa U 0053aHHOCTU B UCIIOJIb30BAHUU BOJHBIX PECYPCOB
TpaHCTpaHUYHBIX pek. Kaxkaoe npubpeskHoe rocy1apcTBO MEXYHAPOAHON PEKU NUMEeT
IIPABO TAKXKE HA CIIPABEIJIMBOC PACIPEECIICHHAE BBITOJ OT UCIIOJIB30BAHUS €€ BOL.

(Caponera 1992: 213; Falkenmark 1986: 103; cf. Lazerwitz 1999: 3) %0,

Cob6ctBenno B MII u MO JlokTpuHa OrpaHU4eHHOI'O CyBEPEHUTETa HUMEET HECKOJIBKO HHOE
3Ha4YeHHe U U3BeCTHa 1o Ha3zBaHueM JlokTpuHbl bpexxHeBa, kotopas copMmynnpoBaHa
3araHbIMH MOJIUTUKAMHU U corsacHo kotopoit CCCP mor BMemMBaThCsl BO BHYTPEHHUE J1€a
CTPaH COLMAICTHYECKOTO Iareps .

Bumumo, 6110 651 6011ee koppekTHo Ha3BaTh JokTpuny OTC B MBII «/loktpuHoit
paszieneHns CyBEepeHUTETa» B OTHOIIEHUH TPAHCTPAHUUHBIX PEK 0 aHAJIOTHH C «TEOpHEn
pa3/IeNeHus CyBEPEHHTETa», KOTOPAsk UMEET XOX/ICHHE B TEOPHH TOCY[apCcTBa 1 TIPaBa”.
Xo0T4 B IIOCJIETHEM CIIydae pedb UIET O pa3/IeJIeHUH CyBEpEHUTETa BHYTPU rOCY1apCTBa -

MeXIy (eaepanreii 1 ero TeppuTOpHATEHBIMU 00pa30BaHUAMU (TaK, IITATAMH).

B To ke Bpems1, B HacTosIee BpeMs 3ana/l akTUBHO MPOJIBUTAET, B YACTHOCTHU, UJICOJIOTHIO
BEPXOBEHCTBA «JEMOKPATUYECKUX» LIEHHOCTEH HaJl HAlIMOHAIbHBIMU [IEHHOCTSAMU U

. . 53
CYBEPEHUTETOM JIPYTHX CTpaH, KOTOPbIH sABIseTcs Monudukanuei Jlokrpunsl bpexxnesa™.

C npyroii CTOpOHBI, CyIIECTBYET MHEHHUE, UTO:
54
«KoHnuemnmus "orpaHn4eHHOro cCyBepeHuTeTa" ... TyO0oKo OmMO0oYHa U BPEIHAY .

B stom kontekcre Jlokrpuna OTC B MBII u [lokTprHa "orpaHu4eHHOTO CyBepeHUTeTa" B
MII 1 MO nMeroT npoTUBONOJIOKHBIE 3HAUEHUS.

5.9.4. /lokTpuHa 00LIHOCTH HHTEPECOB

JIoKTprHa OOIIHOCTH MHTEPECOB MPEAIOJIAraeT, YTO MEKAYHAPOIHAS PEKa €CTh eUHAS
ruposiorndeckas exuauna (bacceiin). Kaxxnoe 6acceitHoBoe rocyapCcTBO HMEET IIPABO
NpeNPUHUMATE JISHCTBHSI TPOTHB JIPYTOro roCyAapcTBa OacceiiHa, €Clid 3TO roCy1apCTBO
MOXET OKa3aTh BO3ICHCTBIE HA PECYpC 6€3 PaspeIleHHns ero coceen .

%0 Taercs mo: TJIOCCAPHIA "BOJHOE ITPABO" (Cocrasurens - J].3uranmmna) || http:/www.cawater-
info.net/bk/glossary/water_right/index.htm

°!' 1. Toxrpuna Bpesxuesa // http://ru.wikipedia.org/wiki/...; 2. [puropses M. ATnanTiueckas "10KTpUHA
Bpesxxuesa" 7 HostOpst 2006 // http://www.vz.ru/columns/2006/11/7/56092.html

2 Yepmsik, JI. OCHOBHbBIE TEOPHH IOCYIaPCTBEHHOrO cyBepenntera // Cubnpckuii FOpumuueckuii BecTHHUK. -
2005. - Ne 4 - http://www.law.edu.ru/doc/document.asp?docID=1229739

33 CpasuuBatotcst pparmenTsi Texctos B "IIpasze", 26 centsiGps 1968r. (Kosaies C. "CyBepeHHuTeT 1
WHTEPHALMOHATIBbHBIE 003aHHOCTH COIMAIHCTHIeCKuX cTpaH") —"...CyBepeHUTET OTACTHHBIX
COLIMANICTHYECKHUX CTPAH HE MOXKET OBITh POTHBOINIOCTABIICH HHTEPECAM MUPOBOTO COLMANU3Ma. ..", ¢ OJHOH
CTOpOHBL, - 1 13 BblcTyIuieHuid J[x. Copoca 27 mast 1999 1. — «"...OTKpbITOE 00LIECTBO MPEOIOJIEBAET IPAHULIB;
OHO JIOIyCKaeT BMEIIATEIbCTBO BO BHYTPEHHHE JieNia CyBepEHHBIX rocyaapcTs...", u k. byma — 4ro
CYBEPEHHTET CTPaHbl HE MOXKET OBITh MPOTUBOIOCTABJICH ""MOZEIIH YEJI0BEYECKOro IIporpecca, OCHOBAaHHOM Ha
He MOJJIeKAIINX 00CYKICHHIO IIEHHOCTSX "

>* Homurnueckuii cnopaps. Cysepenurer // http://mirslovarei.com/content_pol/SUVERENITET-1001.html

> Jaercs mo: TJIOCCAPHIA "BOJHOE ITPABO" (Cocrasurens - J].3uranmmna) || http:/www.cawater-
info.net/bk/glossary/water_right/index.htm
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5.9.5. Teopusi HCTOPHUYECKHUX BOJ
PeneBaHTHbBIC MOHATUS:

HCTOPHUYECKHUE BOJ/]bI - 6 meopuu u npakmuke mexncoyHapoOHO20 Npasa HeKomopbwie
8000l (3a1U808, OYXmM, 2y0, TUMAHO8, NPOIUBOE U Oddice MOpell), NPUMbIKAIOWUe K
nobepesicvio 20cy0apcme, Ha KOmopbvle UCHOPULEeCKU PACNPOCIPAHAECI PeHCUM
gHympennux 600 2ocydapcmea...”’

HCTOPUYECKHUE BOJ/]bBI - ...npu onpeodenenuvix 06cmosmenscmeax 20Cyo0apcmea mo2ym
N0 UCMOPUHECKUM OCHOBAHUSM UMENb NPABO HA HEKOMOPbLE 600bl, NPUMbBIKAIOUWUE K UX

. 57
nobepexcvio ... (SHYuUKIONeOUUecKull c108apb SIKOHOMUKYU U NPABaA)

B ICJIOM IMMOHATHUEC KUCTOPUUCCKHUEC BOIbD» 0OJIBIIIE OTHOCSTCS K KaTeropmuu MMOHSATHUH
MOPCKOTI'O I1paBa, KaK 1 B onpeﬂeneHHoﬁ CTCIICHU — ITOHATUC «KPEUYHOC IIPABO». B T0 xe
BpEMs, UMECTCSA MHOI'O HCCHGI{OB&HHﬁ, B KOTOPLIX MOHATUC «KMUCTOPUYCCKUC IIpaBa HA BOAY»

58
HCIIOJIB3YIOTCS B KOHTCKCTEC €€ HECYJOXOAHOTO UCIIOJIb30BAHUS .

Bwmecte ¢ TEM, OMMPCACIICHUC TOHATUA «UCTOPHUICCKUC BOALD) B MCKAYHAPOAHO-IIPABOBOM
KOHTCKCTEC OCTACTCA HE BIIOJIHE SICHO, UTO INOATBEPIKAACTCS CIICAYIOIIUM MHCHUCM:

«MexayHapoJHOE JJOTOBOPHOE IPABO A0 CUX MOP HE COAEPKUT ONPEIEICHUN MOHITHI
,,ACTOPUYECKHE BOJIBI" UJIH ,,ACTOPUUYECKUI 3a/UB" U HE IPEyCMaTpUBACT OCHOBAaHUM 115
00BSBICHUS TOCYJapCTBAMU CBOMX IIPAB HAa TAKWE MOPCKUE BOJBI.

I'enepanbuas Accam6ies OOH emie B 1959 rony (pe3omtonus 1453 (XIV) ot 7 nexabps 1959
r.) mopyumia Komuccnn MexIyHapO HOTO TIPpaBa U3YYUTh TAHHBIA BOIIPOC M HAIIPABUTH

59
HOJy4YeHHbIE pe3yibTaThl rocygapctBam — uiaeHaM OOH. Ota paboTa He 3aBeplIeHay .

B Hacrosimeii pabote 3amada 00 ocBeneHnH MHOTUX Ipyrux Teopuit MIT u MO He
CTaBWJIACh, TAaK KaK OHU UMEIOT IPYTol KOHTEKCT — B OOJIBIIIMHCTBE CIIy4YaeB — II00aTbHbIH,
KaK B TEOMOINTHIECKOM, TAK U B OOLIETEOPETHIECKOM UiaHe (Tak, JokrprHa Mourpo®™ u
ap.). st Tex, KTo umeeT kenanue 6osee riry00oKo OCBETUTH BOIIPOCHI CYIIECTBYOIINX
Hoxtpun/Teopuit B MIT u MO, nmeercs oOmupHas JII/ITepaTypaél.

°6 1. Bombroit opuamaecknii cnopaps MCTOPUYECKUE BO/IbI /
http://slovari.yandex.ru/dict/jurid/article/jur2/jur-2500.htm; 2. FOpuauueckuii ciosaps MICTOPUYECKUE
BO/bI // http://dic.academic.ru/dic.nsf/lower/15186

> FOpummuecknii cnosaps MCTOPUUECKHWE BOJIbI // http:/dic.academic.ru/dic.nsf/lower/15186

¥ Cwm., manpumep: Mycrada A6aens Asum Myxamen Xanus. [Ipo6iiema BOJHBIX PECYPCOB B MEXKTyHAPOIHBIX
oTHOmeHHUX Ha bimkaem Boctoke (Bropas nonosuna XX Beka): Jluccepranus. ... kKaua. uct. Hayk : 07.00.03 :
M.: 2004 - 211c. // http://www.lib.ua-ru.net/diss/cont/65457.html

> Bopucos C. TeppuTOpUH B MEKIyHApOIHOM mpase - M.: 2000 // http://mixzona.ru/referat/referat/47869/

5 FOpuamueckuit ciosaps Joktpura Moupo // http:/mirslovarei.com/content_yur/DOKTRINA-MONRO-
13907.html

6! 1. TTpouenko JI. CoBpeMEHHbIE TEOPHH MEKIYHAPOIHBIX OTHOLICHHIT KaK YCI0BHE OPMHUPOBAHHS Y
HaCeJICHHsI HOBOM KapTHHBI Mupa // http://rl-online.ru/articles/1-02/51.html ; 2. lokrprHa "KOHCEPBATHBHOM
peBosrormu” Harmonaneasie uaTEpechl Ne5, 2002// http://savelev.ru/article/show/?id=70&t=1; 3. HoBoro
Mexnynapoanoro [oxuriueckoro Iopsinka Teopuwu // http://mirslovarei.com/content pol/NOVOGO-
MEZHDUNARODNOGO-POLITICHESKOGO-PORJADKA-TEORII-1234.html; 4. Yensauackuii A.A.
HEKOTOPBIE T'EOITOJIMTUYECKUE ACITEKTBI TEOPMM MEXIYHAPOJHBIX OTHOILEHU //
Benopycckuil )xypHan MexAyHapOJHOTO IpaBa U MEXIyHapoaAHbIX oTHOImEHUH 2001 - Ne 3 -
http://evolutio.info/index.php?option=com_content&task=view&id=442&Itemid=52; 5. Hukonait ¢pon Kpeiitop.
OT JOKTPUHBI MOHPO 1O HOBOI'O MHUPOBOI'O ITOPAJKA //
http://www.politolog.ru/imperia/kreitor10.htm; u mp.
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